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§682.402 Death, disability, closed
school, false certification, unpaid
refunds, and bankruptcy payments.

(a) General. (1) Rules governing the
payment of claims based on filing for
relief in bankruptcy, and discharge of
loans due to death, total and perma-
nent disability, attendance at a school
that closes, false certification by a
school of a borrower’s eligibility for a
loan, and unpaid refunds by a school
are set forth in this section.

(2) If a PLUS loan was obtained by
two parents as co-makers, or a Consoli-
dation loan was obtained by a married
couple, and only one of the borrowers
dies, becomes totally and permanently
disabled, has collection of his or her
loan obligation stayed by a bankruptcy
filing, or has that obligation dis-
charged in bankruptcy, the other bor-
rower remains obligated to repay the
loan unless that borrower would qual-
ify for discharge of the loan under
these regulations.

(3) Except for a borrower’s loan obli-
gation discharged by the Secretary
under the false certification discharge
provision of paragraphs (e)(1)(ii) of this
section, a loan qualifies for payment
under this section and as provided in
paragraph (h)(1)(iv) of this section,
only to the extent that the loan is le-
gally enforceable under applicable law
by the holder of the loan.

(4) For purposes of this section—

(i) The legal enforceability of a loan
is conclusively determined on the basis
of a ruling by a court or administrative
tribunal of competent jurisdiction with
respect to that loan, or a ruling with
respect to another loan in a judgment
that collaterally estops the holder
from contesting the enforceability of
the loan;

(i) A loan is conclusively determined
to be legally unenforceable to the ex-
tent that the guarantor determines,
pursuant to an objection presented in a
proceeding conducted in connection
with credit bureau reporting, tax re-
fund offset, wage garnishment, or in
any other administrative proceeding,
that the loan is not legally enforceable;
and

(iii) If an objection has been raised by
the borrower or another party about
the legal enforceability of the loan and
no determination has been made under
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paragraph (a)(4) (i) or (ii) of this sec-
tion, the Secretary may authorize the
payment of a claim under this section
under conditions the Secretary con-
siders appropriate. If the Secretary de-
termines in that or any other case that
a claim was paid under this section
with respect to a loan that was not a
legally enforceable obligation of the
borrower, the recipient of that pay-
ment must refund that amount of the
payment to the Secretary.

(b) Death. (1) If an individual bor-
rower dies, or the student for whom a
parent received a PLUS loan dies, the
obligation of the borrower and any en-
dorser to make any further payments
on the loan is discharged.

(2) In determining that a borrower
(or student) has died, the lender may
rely on a death certificate or other
proof of death that is acceptable under
applicable state law. If a death certifi-
cate or other acceptable proof of death
is not available, the borrower’s obliga-
tion on the loan can be discharged only
if the guaranty agency determines that
other evidence establishes that the bor-
rower (or student) has died.

(3) After receiving information indi-
cating that the borrower (or student)
has died, the lender, if it believes the
information to be reliable, shall sus-
pend any collection activity against
the borrower and promptly request
that the borrower’s representative (or
the student’s parent in the case of a
PLUS loan) provide the documentation
described in paragraph (b)(2) of this
section. During the suspension of col-
lection activity, which may not exceed
60 days, the lender shall diligently at-
tempt to obtain documentation
verifying the borrower’s (or student’s)
death. If, despite diligent attempts, the
lender is not able to confirm the bor-
rower’s (or student’s) death within 60
days, the lender shall resume collec-
tion activity from the point that it had
been discontinued and is deemed to
have exercised forbearance as to repay-
ment of the loan during the period
when collection activity was sus-
pended.

(4) Once the lender has determined
under paragraph (b)(2) of this section
that the borrower (or student) has died,
the lender may not attempt to collect
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on the loan from the borrower’s estate
or from any endorser.

(5) The lender shall return to the
sender any payments received from the
estate or paid on behalf of the borrower
after the date of the borrower’s (or stu-
dent’s) death.

(c) Total and permanent disability.
(1)(i) If a lender determines that an in-
dividual borrower has become totally
and permanently disabled, the obliga-
tion of the borrower and any endorser
to make any further payments on the
loan is discharged.

(ii) Except as provided in paragraph
(©)(1)(iii)(A) of this section, a borrower
is not considered totally and perma-
nently disabled based on a condition
that existed at the time the borrower
applied for the loan unless the bor-
rower’s condition substantially dete-
riorated after the loan was made so as
to render the borrower totally and per-
manently disabled.

(iii)(A) For a Consolidation Loan, a
borrower is considered totally and per-
manently disabled if he or she would be
considered totally and permanently
disabled under paragraphs (c)(1) (i) and
(i) of this section for all of the loans
that were included in the Consolidation
Loan if those loans had not been con-
solidated.

(B) For the purposes of discharging a
loan under paragraph (c)(1)(iii)(A) of
this section, provisions in paragraphs
(c)(1) (i) and (ii) of this section apply to
each loan included in the Consolidation
Loan, even if the loan is not a FFEL
Program loan.

(C) If requested, a borrower seeking
to discharge a loan obligation under
paragraph (c)(1)(iii)(A) of this section
must provide the lender with the dis-
bursement dates of the underlying
loans if the lender does not possess
that information.

(2) After being notified by the bor-
rower or the borrower’s representative
that the borrower claims to be totally
and permanently disabled, the lender
promptly shall request that the bor-
rower or the borrower’s representative
submit on a form provided or approved
by the Secretary a certification by a
physician who is a doctor of medicine
or osteopathy and legally authorized to
practice in a State that the borrower is
totally and permanently disabled. The
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lender shall continue collection until it
receives either the certification of
total disability or a letter from a phy-
sician stating that the certification
has been requested and that additional
time is needed to determine if the bor-
rower is totally and permanently dis-
abled. Except as provided in paragraph
(c)(4) of this section, after receiving
the physician’s certification or letter,
the lender may not attempt to collect
from the borrower or any endorser.

(3) After being notified that the guar-
anty agency has paid a disability dis-
charge claim, the lender shall return to
the sender any payments received by
the lender after the date that the bor-
rower became totally and permanently
disabled as certified by the physician.
At the same time that the lender re-
turns the payment, it shall notify the
borrower that there is no obligation to
repay a loan discharged on the basis of
disability.

(4) If the lender determines that a
borrower who claims to be totally and
permanently disabled is not in fact dis-
abled, or if the lender does not receive
the physician’s certification of total
disability within 60 days of the receipt
of the physician’s letter requesting ad-
ditional time, as described in para-
graph (c)(2) of this section, the lender
shall resume collection and shall be
deemed to have exercised forbearance
of payment of both principal and inter-
est from the date the lender received
the physician’s letter requesting addi-
tional time and may capitalize, in ac-
cordance with §682.202(b), any interest
accrued and not paid during that pe-
riod.

(d) Closed school—(1) General. (i) The
Secretary reimburses the holder of a
loan received by a borrower on or after
January 1, 1986, and discharges the bor-
rower’s obligation with respect to the
loan in accordance with the provisions
of paragraph (d) of this section, if the
borrower (or the student for whom a
parent received a PLUS loan) could not
complete the program of study for
which the loan was intended because
the school at which the borrower (or
student) was enrolled, closed, or the
borrower (or student) withdrew from
the school not more than 90 days prior
to the date the school closed. This 90-
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day period may be extended if the Sec-
retary determines that exceptional cir-
cumstances related to a school’s clos-
ing would justify an extension.

(i) For purposes of the closed school
discharge authorized by this section—

(A) A school’s closure date is the date
that the school ceases to provide edu-
cational instruction in all programs, as
determined by the Secretary;

(B) The term ‘“*borrower’ includes all
endorsers on a loan; and

(C) A “*school”” means a school’s main
campus or any location or branch of
the main campus, regardless of wheth-
er the school or its location or branch
is considered eligible.

(2) Relief available pursuant to dis-
charge. (i) Discharge under paragraph
(d) of this section relieves the borrower
of an existing or past obligation to
repay the loan and any charges im-
posed or costs incurred by the holder
with respect to the loan that the bor-
rower is, or was otherwise obligated to
pay.

(ii) A discharge of a loan under para-
graph (d) of this section qualifies the
borrower for reimbursement of
amounts paid voluntarily or through
enforced collection on a loan obliga-
tion discharged under paragraph (d) of
this section.

(iii) A borrower who has defaulted on
a loan discharged under paragraph (d)
of this section is not regarded as in de-
fault on the loan after discharge, and is
eligible to receive assistance under the
Title IV, HEA programs.

(iv) A discharge of a loan under para-
graph (d) of this section must be re-
ported by the loan holder to all credit
reporting agencies to which the holder
previously reported the status of the
loan, so as to delete all adverse credit
history assigned to the loan.

(3) Borrower qualification for discharge.
Except as provided in paragraph (d)(8)
of this section, in order to qualify for a
discharge of a loan under paragraph (d)
of this section, a borrower must submit
a written request and sworn statement
to the holder of the loan. The state-
ment need not be notarized, but must
be made by the borrower under the
penalty of perjury, and, in the state-
ment, the borrower must state—

(i) Whether the student has made a
claim with respect to the school’s clos-
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ing with any third party, such as the
holder of a performance bond or a tui-
tion recovery program, and if so, the
amount of any payment received by
the borrower (or student) or credited to
the borrower’s loan obligation;

(ii) That the borrower (or the student
for whom a parent received a PLUS
loan)—

(A) Received, on or after January 1,
1986, the proceeds of any disbursement
of a loan disbursed, in whole or in part,
on or after January 1, 1986 to attend a
school,;

(B) Did not complete the educational
program at that school because the
school closed while the student was en-
rolled or on an approved leave of ab-
sence in accordance with §682.605(c), or
the student withdrew from the school
not more than 90 days before the school
closed; and

(C) Did not complete the program of
study through a teach-out at another
school or by transferring academic
credits or hours earned at the closed
school to another school,

(iii) That the borrower agrees to pro-
vide, upon request by the Secretary or
the Secretary’s designee, other docu-
mentation reasonably available to the
borrower that demonstrates, to the
satisfaction of the Secretary or the
Secretary’s designee, that the student
meets the qualifications in paragraph
(d) of this section; and

(iv) That the borrower agrees to co-
operate with the Secretary or the Sec-
retary’s designee in enforcement ac-
tions in accordance with paragraph
(d)(4) of this section, and to transfer
any right to recovery against a third
party in accordance with paragraph
(d)(5) of this section.

(4) Cooperation by borrower in enforce-
ment actions. (i) In any judicial or ad-
ministrative proceeding brought by the
Secretary or the Secretary’s designee
to recover for amounts discharged
under paragraph (d) of this section or
to take other enforcement action with
respect to the conduct on which those
claims were based, a borrower who re-
quests or receives a discharge under
paragraph (d) of this section must co-
operate with the Secretary or the Sec-
retary’s designee. At the request of the
Secretary or the Secretary’s designee,
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and upon the Secretary’s or the Sec-
retary’s designee’s tendering to the
borrower the fees and costs as are cus-
tomarily provided in litigation to re-
imburse witnesses, the borrower shall—

(A) Provide testimony regarding any
representation made by the borrower
to support a request for discharge; and

(B) Produce any documentation rea-
sonably available to the borrower with
respect to those representations and
any sworn statement required by the
Secretary with respect to those rep-
resentations and documents.

(i) The Secretary revokes the dis-
charge, or denies the request for dis-
charge, of a borrower who—

(A) Fails to provide testimony, sworn
statements, or documentation to sup-
port material representations made by
the borrower to obtain the discharge;
or

(B) Provides testimony, a sworn
statement, or documentation that does
not support the material representa-
tions made by the borrower to obtain
the discharge.

(5) Transfer to the Secretary of bor-
rower’s right of recovery against third
parties. (i) Upon discharge under para-
graph (d) of this section, the borrower
is deemed to have assigned to and re-
linquished in favor of the Secretary
any right to a loan refund (up to the
amount discharged) that the borrower
(or student) may have by contract or
applicable law with respect to the loan
or the enrollment agreement for the
program for which the loan was re-
ceived, against the school, its prin-
cipals, affiliates and their successors,
its sureties, and any private fund, in-
cluding the portion of a public fund
that represents funds received from a
private party.

(ii) The provisions of paragraph (d) of
this section apply notwithstanding any
provision of State law that would oth-
erwise restrict transfer of such rights
by the borrower (or student), limit or
prevent a transferee from exercising
those rights, or establish procedures or
a scheme of distribution that would
prejudice the Secretary’s ability to re-
cover on those rights.

(iii) Nothing in this section shall be
construed as limiting or foreclosing the
borrower’s (or student’s) right to pur-
sue legal and equitable relief regarding
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disputes arising from matters other-
wise unrelated to the loan discharged.

(6) Guaranty agency responsibilities—(i)
Procedures applicable if a school closed
on or after January 1, 1986, but prior to
June 13, 1994. (A) If a borrower received
a loan for attendance at a school with
a closure date on or after January 1,
1986, but prior to June 13, 1994, the loan
may be discharged in accordance with
the procedures specified in paragraph
(d)(6)(i) of this section.

(B) If a loan subject to paragraph (d)
of this section was discharged in part
in accordance with the Secretary’s
“Closed School Policy” as authorized
by section IV of Bulletin 89-G-159, the
guaranty agency shall initiate the dis-
charge of the remaining balance of the
loan not later than August 13, 1994.

(C) A guaranty agency shall review
its records and identify all schools that
appear to have closed on or after Janu-
ary 1, 1986 and prior to June 13, 1994,
and shall identify the loans made to
any borrower (or student) who appears
to have been enrolled at the school on
the school closure date or who with-
drew not more than 90 days prior to the
closure date.

(D) A guaranty agency shall notify
the Secretary immediately if it deter-
mines that a school not previously
known to have closed appears to have
closed, and, within 30 days of making
that determination, notify all lenders
participating in its program to suspend
collection efforts against individuals
with respect to loans made for attend-
ance at the closed school, if the stu-
dent to whom (or on whose behalf) a
loan was made, appears to have been
enrolled at the school on the closing
date, or withdrew not more than 90
days prior to the date the school ap-
pears to have closed. Within 30 days
after receiving confirmation of the
date of a school’s closure from the Sec-
retary, the agency shall—

(1) Notify all lenders participating in
its program to mail a discharge appli-
cation explaining the procedures and
eligibility criteria for obtaining a dis-
charge and an explanation of the infor-
mation that must be included in the
sworn statement (which may be com-
bined) to all borrowers who may be eli-
gible for a closed school discharge; and
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(2) Review the records of loans that it
holds, identify the loans made to any
borrower (or student) who appears to
have been enrolled at the school on the
school closure date or who withdrew
not more than 90 days prior to the clo-
sure date, and mail a discharge appli-
cation and an explanation of the infor-
mation that must be included in the
sworn statement (which may be com-
bined) to the borrower. The application
shall inform the borrower of the proce-
dures and eligibility criteria for ob-
taining a discharge.

(E) If a loan identified under para-
graph (d)(6)(i)(D)(2) of this section is
held by the guaranty agency as a de-
faulted loan and the borrower’s current
address is known, the guaranty agency
shall immediately suspend any efforts
to collect from the borrower on any
loan received for the program of study
for which the loan was made (but may
continue to receive borrower pay-
ments), and notify the borrower that
the agency will provide additional in-
formation about the procedures for re-
questing a discharge after the agency
has received confirmation from the
Secretary that the school had closed.

(F) If a loan identified under para-
graph (d)(6)(i)(D)(2) of this section is
held by the guaranty agency as a de-
faulted loan and the borrower’s current
address is unknown, the agency shall,
by June 13, 1995, further refine the list
of borrowers whose loans are poten-
tially subject to discharge under para-
graph (d) of this section by consulting
with representatives of the closed
school, the school’s licensing agency,
accrediting agency, and other appro-
priate parties. Upon learning the new
address of a borrower who would still
be considered potentially eligible for a
discharge, the guaranty agency shall,
within 30 days after learning the bor-
rower’s new address, mail to the bor-
rower a discharge application that
meets the requirements of paragraph
(d)(6)(i)(E) of this section.

(G) If the guaranty agency deter-
mines that a borrower identified in
paragraph (d)(6)(1)(E) or (F) of this sec-
tion has satisfied all of the conditions
required for a discharge, the agency
shall notify the borrower in writing of
that determination within 30 days after
making that determination.
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(H) If the guaranty agency deter-
mines that a borrower identified in
paragraph (d)(6)(i)(E) or (F) of this sec-
tion does not qualify for a discharge,
the agency shall notify the borrower in
writing of that determination and the
reasons for it within 30 days after the
date the agency—

(1) Made that determination based on
information available to the guaranty
agency;

(2) Was notified by the Secretary
that the school had not closed;

(3) Was notified by the Secretary
that the school had closed on a date
that was more than 90 days after the
borrower (or student) withdrew from
the school,

(4) Was notified by the Secretary
that the borrower (or student) was in-
eligible for a closed school discharge
for other reasons; or

(5) Received the borrower’s com-
pleted application and sworn state-
ment.

(1) If a borrower described in para-
graph (d)(6)(i)(E) or (F) of this section
fails to submit the written request and
sworn statement described in para-
graph (d)(3) of this section within 60
days of being notified of that option,
the guaranty agency shall resume col-
lection and shall be deemed to have ex-
ercised forbearance of payment of prin-
cipal and interest from the date it sus-
pended collection activity. The agency
may capitalize, in accordance with
§682.202(b), any interest accrued and
not paid during that period.

(J) A borrower’s request for discharge
may not be denied solely on the basis
of failing to meet any time limits set
by the lender, guaranty agency, or the
Secretary.

(ii) Procedures applicable if a school
closed on or after June 13, 1994. (A) A
guaranty agency shall notify the Sec-
retary immediately whenever it be-
comes aware of reliable information in-
dicating a school may have closed. The
designated guaranty agency in the
state in which the school is located
shall promptly investigate whether the
school has closed and, within 30 days
after receiving information indicating
that the school may have closed, report
the results of its investigation to the
Secretary concerning the date of the
school’s closure and whether a teach-
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out of the closed school’s program was
made available to students.

(B) If a guaranty agency determines
that a school appears to have closed, it
shall, within 30 days of making that de-
termination, notify all lenders partici-
pating in its program to suspend col-
lection efforts against individuals with
respect to loans made for attendance at
the closed school, if the student to
whom (or on whose behalf) a loan was
made, appears to have been enrolled at
the school on the closing date, or with-
drew not more than 90 days prior to the
date the school appears to have closed.
Within 30 days after receiving con-
firmation of the date of a school’s clo-
sure from the Secretary, the agency
shall—

(1) Notify all lenders participating in
its program to mail a discharge appli-
cation explaining the procedures and
eligibility criteria for obtaining a dis-
charge and an explanation of the infor-
mation that must be included in the
sworn statement (which may be com-
bined) to all borrowers who may be eli-
gible for a closed school discharge; and

(2) Review the records of loans that it
holds, identify the loans made to any
borrower (or student) who appears to
have been enrolled at the school on the
school closure date or who withdrew
not more than 90 days prior to the clo-
sure date, and mail a discharge appli-
cation and an explanation of the infor-
mation that must be included in the
sworn statement (which may be com-
bined) to the borrower. The application
shall inform the borrower of the proce-
dures and eligibility criteria for ob-
taining a discharge.

(C) If a loan identified under para-
graph (d)(6)(ii)(B)(2) of this section is
held by the guaranty agency as a de-
faulted loan and the borrower’s current
address is known, the guaranty agency
shall immediately suspend any efforts
to collect from the borrower on any
loan received for the program of study
for which the loan was made (but may
continue to receive borrower pay-
ments), and notify the borrower that
the agency will provide additional in-
formation about the procedures for re-
questing a discharge after the agency
has received confirmation from the
Secretary that the school had closed.
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(D) If a loan identified under para-
graph (d)(6)(ii)(B)(2) of this section is
held by the guaranty agency as a de-
faulted loan and the borrower’s current
address is unknown, the agency shall,
within one year after identifying the
borrower, attempt to locate the bor-
rower and further determine the bor-
rower’s potential eligibility for a dis-
charge under paragraph (d) of this sec-
tion by consulting with representatives
of the closed school, the school’s li-
censing agency, accrediting agency,
and other appropriate parties. Upon
learning the new address of a borrower
who would still be considered poten-
tially eligible for a discharge, the guar-
anty agency shall, within 30 days after
learning the borrower’s new address,
mail to the borrower a discharge appli-
cation that meets the requirements of
paragraph (d)(6)(ii)(B) of this section.

(E) If the guaranty agency deter-
mines that a borrower identified in
paragraph (d)(6)(ii)(C) or (D) of this sec-
tion has satisfied all of the conditions
required for a discharge, the agency
shall notify the borrower in writing of
that determination within 30 days after
making that determination.

(F) If the guaranty agency deter-
mines that a borrower identified in
paragraph (d)(6)(ii)(C) or (D) of this sec-
tion does not qualify for a discharge,
the agency shall notify the borrower in
writing of that determination and the
reasons for it within 30 days after the
date the agency—

(1) Made that determination based on
information available to the guaranty
agency;

(2) Was notified by the Secretary
that the school had not closed;

(3) Was notified by the Secretary
that the school had closed on a date
that was more than 90 days after the
borrower (or student) withdrew from
the school,

(4) Was notified by the Secretary
that the borrower (or student) was in-
eligible for a closed school discharge
for other reasons; or

(5) Received the borrower’s com-
pleted application and sworn state-
ment.

(G) Upon receipt of a closed school
discharge claim filed by a lender, the
agency shall review the borrower’s re-
quest and supporting sworn statement
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in light of information available from
the records of the agency and from
other sources, including other guar-
anty agencies, state authorities, and
cognizant accrediting associations, and
shall take the following actions—

(1) If the agency determines that the
borrower satisfies the requirements for
discharge under paragraph (d) of this
section, it shall pay the claim in ac-
cordance with §682.402(h) not later than
90 days after the agency received the
claim; or

(2) If the agency determines that the
borrower does not qualify for a dis-
charge, the agency shall, not later than
90 days after the agency received the
claim, return the claim to the lender
with an explanation of the reasons for
its determination.

(H) If a borrower fails to submit the
written request and sworn statement
described in paragraph (d)(3) of this
section within 60 days of being notified
of that option, the lender or guaranty
agency shall resume collection and
shall be deemed to have exercised for-
bearance of payment of principal and
interest from the date it suspended col-
lection activity. The lender or guar-
anty agency may capitalize, in accord-
ance with §682.202(b), any interest ac-
crued and not paid during that period.

(1) A borrower’s request for discharge
may not be denied solely on the basis
of failing to meet any time limits set
by the lender, guaranty agency, or the
Secretary.

(7) Lender responsibilities. (i) A lender
shall comply with the requirements
prescribed in paragraph (d) of this sec-
tion. In the absence of specific instruc-
tions from a guaranty agency or the
Secretary, if a lender receives informa-
tion from a source it believes to be re-
liable indicating that an existing or
former borrower may be eligible for a
loan discharge under paragraph (d) of
this section, the lender shall imme-
diately notify the guaranty agency,
and suspend any efforts to collect from
the borrower on any loan received for
the program of study for which the
loan was made (but may continue to
receive borrower payments).

(ii) If the borrower fails to submit
the written request and sworn state-
ment described in paragraph (d)(3) of
this section within 60 days after being

§682.402

notified of that option, the lender shall
resume collection and shall be deemed
to have exercised forbearance of pay-
ment of principal and interest from the
date the lender suspended collection
activity. The lender may capitalize, in
accordance with §682.202(b), any inter-
est accrued and not paid during that
period.

(iii) The lender shall file a closed
school claim with the guaranty agency
in accordance with §682.402(g) no later
than 60 days after the lender receives
the borrower’s written request and
sworn statement described in para-
graph (d)(3) of this section. If a lender
receives a payment made by or on be-
half of the borrower on the loan after
the lender files a claim on the loan
with the guaranty agency, the lender
shall forward the payment to the guar-
anty agency within 30 days of its re-
ceipt. The lender shall assist the guar-
anty agency and the borrower in deter-
mining whether the borrower is eligible
for discharge of the loan.

(iv) Within 30 days after receiving re-
imbursement from the guaranty agen-
cy for a closed school claim, the lender
shall notify the borrower that the loan
obligation has been discharged, and re-
quest that all credit bureaus to which
it previously reported the status of the
loan delete all adverse credit history
assigned to the loan.

(v) Within 30 days after being notified
by the guaranty agency that the bor-
rower’s request for a closed school dis-
charge has been denied, the lender
shall resume collection and notify the
borrower of the reasons for the denial.
The lender shall be deemed to have ex-
ercised forbearance of payment of prin-
cipal and interest from the date the
lender suspended collection activity,
and may capitalize, in accordance with
§682.202(b), any interest accrued and
not paid during that period.

(8) Discharge without an application. A
borrower’s obligation to repay an
FFEL Program loan may be discharged
without an application from the bor-
rower if the—

(i) Borrower received a discharge on a
loan pursuant to 34 CFR 674.33(g) under
the Federal Perkins Loan Program, or
34 CFR 685.213 under the William D.
Ford Federal Direct Loan Program; or
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(ii) The Secretary or the guaranty
agency, with the Secretary’s permis-
sion, determines that the borrower
qualifies for a discharge based on infor-
mation in the Secretary or guaranty
agency’s possession.

(e) False certification by a school of a
student’s eligibility to borrow and unau-
thorized disbursements—(1) General. (i)
The Secretary reimburses the holder of
a loan received by a borrower on or
after January 1, 1986, and discharges a
current or former borrower’s obligation
with respect to the loan in accordance
with the provisions of paragraph (e) of
this section, if the borrower’s (or the
student for whom a parent received a
PLUS loan) eligibility to receive the
loan was falsely certified by an eligible
school. For purposes of a false certifi-
cation discharge, the term ‘“‘borrower”’
includes all endorsers on a loan. A stu-
dent’s eligibility to borrow shall be
considered to have been falsely cer-
tified by the school if the school—

(A) Certified the student’s eligibility
for a FFEL Program loan on the basis
of ability to benefit from its training
and the student did not meet the appli-
cable requirements described in 34 CFR
part 668 and section 484(d) of the Act,
as applicable and as described in para-
graph (e)(13) of this section; or

(B) Signed the borrower’s name with-
out authorization by the borrower on
the loan application or promissory
note.

(ii) The Secretary discharges the ob-
ligation of a borrower with respect to a
loan disbursement for which the
school, without the borrower’s author-
ization, endorsed the borrower’s loan
check or authorization for electronic
funds transfer, unless the student for
whom the loan was made received the
proceeds of the loan either by actual
delivery of the loan funds or by a credit
in the amount of the contested dis-
bursement applied to charges owed to
the school for that portion of the edu-
cational program completed by the stu-
dent. However, the Secretary does not
reimburse the lender with respect to
any amount disbursed by means of a
check bearing an unauthorized en-
dorsement unless the school also exe-
cuted the application or promissory
note for that loan for the named bor-
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rower without that individual’s con-
sent.

(2) Relief available pursuant to dis-
charge. (i) Discharge under paragraph
(e)(1)(i) of this section relieves the bor-
rower of an existing or past obligation
to repay the loan certified by the
school, and any charges imposed or
costs incurred by the holder with re-
spect to the loan that the borrower is,
or was, otherwise obligated to pay.

(ii) A discharge of a loan under para-
graph (e) of this section qualifies the
borrower for reimbursement of
amounts paid voluntarily or through
enforced collection on a loan obliga-
tion discharged under paragraph (e) of
this section.

(iii) A borrower who has defaulted on
a loan discharged under paragraph (e)
of this section is not regarded as in de-
fault on the loan after discharge, and is
eligible to receive assistance under the
Title IV, HEA programs.

(iv) A discharge of a loan under para-
graph (e) of this section is reported by
the loan holder to all credit reporting
agencies to which the holder previously
reported the status of the loan, so as to
delete all adverse credit history as-
signed to the loan.

(v) Discharge under paragraph
(e)(1)(ii) of this section qualifies the
borrower for relief only with respect to
the amount of the disbursement dis-
charged.

(3) Borrower qualification for discharge.
In order to qualify for discharge of a
loan under paragraph (e) of this section
the borrower shall submit to the holder
of the loan a written request and a
sworn statement. The statement need
not be notarized, but must be made by
the borrower under penalty of perjury,
and, in the statement, the borrower
shall—

(i) State whether the student has
made a claim with respect to the
school’s false certification with any
third party, such as the holder of a per-
formance bond or a tuition recovery
program, and if so, the amount of any
payment received by the borrower (or
student) or credited to the borrower’s
loan obligation;

(ii) In the case of a borrower request-
ing a discharge based on the school’s
defective testing of the student’s abil-
ity to benefit, state that the borrower
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(or the student for whom a parent re-
ceived a PLUS loan)—

(A) Received, on or after January 1,
1986, the proceeds of any disbursement
of a loan disbursed, in whole or in part,
on or after January 1, 1986 to attend a
school,;

(B) Was admitted to that school on
the basis of ability to benefit from its
training and did not meet the applica-
ble requirements for admission on the
basis of ability to benefit as described
in paragraph (e)(13) of this section; and

(C) Withdrew from the school and did
not find employment in the occupation
for which the program was intended to
provide training, or completed the
training program for which the loan
was made and made a reasonable at-
tempt to obtain employment in the oc-
cupation for which the program was in-
tended to provide training, and—

(1) Was not able to find employment
in that occupation; or

(2) Obtained employment in that oc-
cupation only after receiving addi-
tional training that was not provided
by the school that certified the loan;

(iii) In the case of a borrower re-
questing a discharge because the school
signed the borrower’s name on the loan
application or promissory note—

(A) State that the signature on ei-
ther of those documents was not the
signature of the borrower; and

(B) Provide five different specimens
of his or her signature, two of which
must be not earlier or later than one
year before or after the date of the con-
tested signature;

(iv) In the case of a borrower request-
ing a discharge because the school,
without authorization of the borrower,
endorsed the borrower’s name on the
loan check or signed the authorization
for electronic funds transfer or master
check, the borrower shall—

(A) Certify that he or she did not en-
dorse the loan check or sign the au-
thorization for electronic funds trans-
fer or master check, or authorize the
school to do so;

(B) Provide five different specimens
of his or her signature, two of which
must be not earlier or later than one
year before or after the date of the con-
tested signature; and

(C) State that the proceeds of the
contested disbursement were not re-
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ceived either through actual delivery
of the loan funds or by a credit in the
amount of the contested disbursement
applied to charges owed to the school
for that portion of the educational pro-
gram completed by the student;

(v) That the borrower agrees to pro-
vide upon request by the Secretary or
the Secretary’s designee, other docu-
mentation reasonably available to the
borrower, that demonstrates, to the
satisfaction of the Secretary or the
Secretary’s designee, that the student
meets the qualifications in paragraph
(e) of this section; and

(vi) That the borrower agrees to co-
operate with the Secretary or the Sec-
retary’s designee in enforcement ac-
tions in accordance with paragraph
(e)(4) of this section, and to transfer
any right to recovery against a third
party in accordance with paragraph
(e)(5) of this section.

(4) Cooperation by borrower in enforce-
ment actions. (i) In any judicial or ad-
ministrative proceeding brought by the
Secretary or the Secretary’s designee
to recover for amounts discharged
under paragraph (e) of this section or
to take other enforcement action with
respect to the conduct on which those
claims were based, a borrower who re-
quests or receives a discharge under
paragraph (e) of this section must co-
operate with the Secretary or the Sec-
retary’s designee. At the request of the
Secretary or the Secretary’s designee,
and upon the Secretary’s or the Sec-
retary’s designee’s tendering to the
borrower the fees and costs as are cus-
tomarily provided in litigation to re-
imburse witnesses, the borrower shall—

(A) Provide testimony regarding any
representation made by the borrower
to support a request for discharge; and

(B) Produce any documentation rea-
sonably available to the borrower with
respect to those representations and
any sworn statement required by the
Secretary with respect to those rep-
resentations and documents.

(if) The Secretary revokes the dis-
charge, or denies the request for dis-
charge, of a borrower who—

(A) Fails to provide testimony, sworn
statements, or documentation to sup-
port material representations made by
the borrower to obtain the discharge;
or
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(B) Provides testimony, a sworn
statement, or documentation that does
not support the material representa-
tions made by the borrower to obtain
the discharge.

(5) Transfer to the Secretary of bor-
rower’s right of recovery against third
parties. (i) Upon discharge under para-
graph (e) of this section, the borrower
is deemed to have assigned to and re-
linquished in favor of the Secretary
any right to a loan refund (up to the
amount discharged) that the borrower
(or student) may have by contract or
applicable law with respect to the loan
or the enrollment agreement for the
program for which the loan was re-
ceived, against the school, its prin-
cipals, affiliates and their successors,
its sureties, and any private fund, in-
cluding the portion of a public fund
that represents funds received from a
private party.

(ii) The provisions of paragraph (e) of
this section apply notwithstanding any
provision of state law that would oth-
erwise restrict transfer of such rights
by the borrower (or student), limit or
prevent a transferee from exercising
those rights, or establish procedures or
a scheme of distribution that would
prejudice the Secretary’s ability to re-
cover on those rights.

(iii) Nothing in this section shall be
construed as limiting or foreclosing the
borrower’s (or student’s) right to pur-
sue legal and equitable relief regarding
disputes arising from matters other-
wise unrelated to the loan discharged.

(6) Guaranty agency responsibilities—
general. (i) A guaranty agency shall no-
tify the Secretary immediately when-
ever it becomes aware of reliable infor-
mation indicating that a school may
have falsely certified a student’s eligi-
bility or caused an unauthorized dis-
bursement of loan proceeds, as de-
scribed in paragraph (e)(3) of this sec-
tion. The designated guaranty agency
in the state in which the school is lo-
cated shall promptly investigate
whether the school has falsely certified
a student’s eligibility and, within 30
days after receiving information indi-
cating that the school may have done
so, report the results of its preliminary
investigation to the Secretary.

(i) If the guaranty agency receives
information it believes to be reliable

34 CFR Ch. VI (7-1-00 Edition)

indicating that a borrower whose loan
is held by the agency may be eligible
for a discharge under paragraph (e) of
this section, the agency shall imme-
diately suspend any efforts to collect
from the borrower on any loan received
for the program of study for which the
loan was made (but may continue to
receive borrower payments), and in-
form the borrower of the procedures for
requesting a discharge.

(iii) If the borrower fails to submit
the written request and sworn state-
ment described in paragraph (e)(3) of
this section within 60 days of being no-
tified of that option, the guaranty
agency shall resume collection and
shall be deemed to have exercised for-
bearance of payment of principal and
interest from the date it suspended col-
lection activity. The agency may cap-
italize, in accordance with §682.202(b),
any interest accrued and not paid dur-
ing that period.

(iv) Upon receipt of a discharge claim
filed by a lender or a request submitted
by a borrower with respect to a loan
held by the guaranty agency, the agen-
cy shall have up to 90 days to deter-
mine whether the discharge should be
granted. The agency shall review the
borrower’s request and supporting
sworn statement in light of informa-
tion available from the records of the
agency and from other sources, includ-
ing other guaranty agencies, state au-
thorities, and cognizant accrediting as-
sociations.

(v) A borrower’s request for discharge
and sworn statement may not be de-
nied solely on the basis of failing to
meet any time limits set by the lender,
the Secretary or the guaranty agency.

(7) Guaranty agency responsibilities
with respect to a claim filed by a lender
based on the borrower’s assertion that he
or she did not sign the loan application or
the promissory note, or that the school
failed to test, or improperly tested, the
student’s ability to benefit. (i) The agen-
cy shall evaluate the borrower’s re-
quest and consider relevant informa-
tion it possesses and information avail-
able from other sources, and follow the
procedures described in paragraph
(e)(7) of this section.

(ii) If the agency determines that the
borrower satisfies the requirements for
discharge under paragraph (e) of this
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section, it shall, not later than 30 days
after the agency makes that deter-
mination, pay the claim in accordance
with §682.402(h) and—

(A) Notify the borrower that his or
her liability with respect to the
amount of the loan has been dis-
charged, and that the lender has been
informed of the actions required under
paragraph (e)(7)(ii)(C) of this section;

(B) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount; and

(C) Notify the lender that the bor-
rower’s liability with respect to the
amount of the loan has been dis-
charged, and that the lender must—

(1) Immediately terminate any col-
lection efforts against the borrower
with respect to the discharged loan
amount and any charges imposed or
costs incurred by the lender related to
the discharged loan amount that the
borrower is, or was, otherwise obli-
gated to pay; and

(2) Within 30 days, report to all credit
reporting agencies to which the lender
previously reported the status of the
loan, so as to delete all adverse credit
history assigned to the loan.

(iii) If the agency determines that
the borrower does not qualify for a dis-
charge, it shall, within 30 days after
making that determination—

(A) Notify the lender that the bor-
rower’s liability on the loan is not dis-
charged and that, depending on the
borrower’s decision under paragraph
(e)(7)(iii)(B) of this section, the loan
shall either be returned to the lender
or paid as a default claim; and

(B) Notify the borrower that the bor-
rower does not qualify for discharge,
and state the reasons for that conclu-
sion. The agency shall advise the bor-
rower that he or she remains obligated
to repay the loan and warn the bor-
rower of the consequences of default,
and explain that the borrower will be
considered to be in default on the loan
unless the borrower submits a written
statement to the agency within 30 days
stating that the borrower—

(1) Acknowledges the debt and, if
payments are due, will begin or resume
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making those payments to the lender;
or

(2) Requests the Secretary to review
the agency’s decision.

(iv) Within 30 days after receiving the
borrower’s written statement described
in paragraph (e)(7)(iii)(B)(1) of this sec-
tion, the agency shall return the claim
file to the lender and notify the lender
to resume collection efforts if pay-
ments are due.

(v) Within 30 days after receiving the
borrower’s request for review by the
Secretary, the agency shall forward the
claim file to the Secretary for his re-
view and take the actions required
under paragraph (e)(11) of this section.

(vi) The agency shall pay a default
claim to the lender within 30 days after
the borrower fails to return either of
the written statements described in
paragraph (e)(7)(iii)(B) of this section.

(8) Guaranty agency responsibilities
with respect to a claim filed by a lender
based only on the borrower’s assertion
that he or she did not sign the loan check
or the authorization for the release of
loan funds via electronic funds transfer or
master check. (i) The agency shall
evaluate the borrower’s request and
consider relevant information it pos-
sesses and information available from
other sources, and follow the proce-
dures described in paragraph (e)(8) of
this section.

(i) If the agency determines that a
borrower who asserts that he or she did
not endorse the loan check satisfies the
requirements for discharge under para-
graph (e)(3)(iv) of this section, it shall,
within 30 days after making that deter-
mination—

(A) Notify the borrower that his or
her liability with respect to the
amount of the contested disbursement
of the loan has been discharged, and
that the lender has been informed of
the actions required under paragraph
(e)(8)(ii)(B) of this section;

(B) Notify the lender that the bor-
rower’s liability with respect to the
amount of the contested disbursement
of the loan has been discharged, and
that the lender must—

(1) Immediately terminate any col-
lection efforts against the borrower
with respect to the discharged loan
amount and any charges imposed or
costs incurred by the lender related to
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the discharged loan amount that the
borrower is, or was, otherwise obli-
gated to pay;

(2) Within 30 days, report to all credit
reporting agencies to which the lender
previously reported the status of the
loan, so as to delete all adverse credit
history assigned to the loan;

(3) Refund to the borrower, within 30
days, all amounts paid by the borrower
with respect to the loan disbursement
that was discharged, including any
charges imposed or costs incurred by
the lender related to the discharged
loan amount; and

(4) Refund to the Secretary, within 30
days, all interest benefits and special
allowance payments received from the
Secretary with respect to the loan dis-
bursement that was discharged; and

(C) Transfer to the lender the bor-
rower’s written assignment of any
rights the borrower may have against
third parties with respect to a loan dis-
bursement that was discharged because
the borrower did not sign the loan
check.

(iii) If the agency determines that a
borrower who asserts that he or she did
not sign the electronic funds transfer
or master check authorization satisfies
the requirements for discharge under
paragraph (e)(3)(iv) of this section, it
shall, within 30 days after making that
determination, pay the claim in ac-
cordance with §682.402(h) and—

(A) Notify the borrower that his or
her liability with respect to the
amount of the contested disbursement
of the loan has been discharged, and
that the lender has been informed of
the actions required under paragraph
(e)(8)(iii)(C) of this section;

(B) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount; and

(C) Notify the lender that the bor-
rower’s liability with respect to the
contested disbursement of the loan has
been discharged, and that the lender
must—

(1) Immediately terminate any col-
lection efforts against the borrower
with respect to the discharged loan
amount and any charges imposed or
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costs incurred by the lender related to
the discharged loan amount that the
borrower is, or was, otherwise obli-
gated to pay; and

(2) Within 30 days, report to all credit
reporting agencies to which the lender
previously reported the status of the
loan, so as to delete all adverse credit
history assigned to the loan.

(iv) If the agency determines that the
borrower does not qualify for a dis-
charge, it shall, within 30 days after
making that determination—

(A) Notify the lender that the bor-
rower’s liability on the loan is not dis-
charged and that, depending on the
borrower’s decision under paragraph
(©)(8)(iv)(B) of this section, the loan
shall either be returned to the lender
or paid as a default claim; and

(B) Notify the borrower that the bor-
rower does not qualify for discharge,
and state the reasons for that conclu-
sion. The agency shall advise the bor-
rower that he or she remains obligated
to repay the loan and warn the bor-
rower of the consequences of default,
and explain that the borrower will be
considered to be in default on the loan
unless the borrower submits a written
statement to the agency within 30 days
stating that the borrower—

(1) Acknowledges the debt and, if
payments are due, will begin or resume
making those payments to the lender;
or

(2) Requests the Secretary to review
the agency’s decision.

(v) Within 30 days after receiving the
borrower’s written statement described
in paragraph (e)(8)(iv)(B)(1) of this sec-
tion, the agency shall return the claim
file to the lender and notify the lender
to resume collection efforts if pay-
ments are due.

(vi) Within 30 days after receiving the
borrower’s request for review by the
Secretary, the agency shall forward the
claim file to the Secretary for his re-
view and take the actions required
under paragraph (e)(11) of this section.

(vii) The agency shall pay a default
claim to the lender within 30 days after
the borrower fails to return either of
the written statements described in
paragraph (e)(8)(iv)(B) of this section.

(9) Guaranty agency responsibilities in
the case of a loan held by the agency for
which a discharge request is submitted by

710



Off. of Postsecondary Educ., Education

a borrower based on the borrower’s asser-
tion that he or she did not sign the loan
application or the promissory note, or that
the school failed to test, or improperly
tested, the student’s ability to benefit. (i)
The agency shall evaluate the bor-
rower’s request and consider relevant
information it possesses and informa-
tion available from other sources, and
follow the procedures described in
paragraph (e)(9) of this section.

(ii) If the agency determines that the
borrower satisfies the requirements for
discharge under paragraph (e)(3) of this
section, it shall immediately terminate
any collection efforts against the bor-
rower with respect to the discharged
loan amount and any charges imposed
or costs incurred by the agency related
to the discharged loan amount that the
borrower is, or was otherwise obligated
to pay and, not later than 30 days after
the agency makes the determination
that the borrower satisfies the require-
ments for discharge—

(A) Notify the borrower that his or
her liability with respect to the
amount of the loan has been dis-
charged;

(B) Report to all credit reporting
agencies to which the agency pre-
viously reported the status of the loan,
so as to delete all adverse credit his-
tory assigned to the loan; and

(C) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount.

(iii) If the agency determines that
the borrower does not qualify for a dis-
charge, it shall, within 30 days after
making that determination, notify the
borrower that the borrower’s liability
with respect to the amount of the loan
is not discharged, state the reasons for
that conclusion, and if the borrower is
not then making payments in accord-
ance with a repayment arrangement
with the agency on the loan, advise the
borrower of the consequences of contin-
ued failure to reach such an arrange-
ment, and that collection action will
resume on the loan unless within 30
days the borrower—

(A) Acknowledges the debt and, if
payments are due, reaches a satisfac-
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tory arrangement to repay the loan or
resumes making payments under such
an arrangement to the agency; or

(B) Requests the Secretary to review
the agency’s decision.

(iv) Within 30 days after receiving the
borrower’s request for review by the
Secretary, the agency shall forward the
borrower’s discharge request and all
relevant documentation to the Sec-
retary for his review and take the ac-
tions required under paragraph (e)(11)
of this section.

(v) The agency shall resume collec-
tion action if within 30 days of giving
notice of its determination the bor-
rower fails to seek review by the Sec-
retary or agree to repay the loan.

(10) Guaranty agency responsibilities in
the case of a loan held by the agency for
which a discharge request is submitted by
a borrower based only on the borrower’s
assertion that he or she did not sign the
loan check or the authorization for the re-
lease of loan proceeds via electronic funds
transfer or master check. (i) The agency
shall evaluate the borrower’s request
and consider relevant information it
possesses and information available
from other sources, and follow the pro-
cedures described in paragraph (e)(10)
of this section.

(i) If the agency determines that a
borrower who asserts that he or she did
not endorse the loan check satisfies the
requirements for discharge under para-
graph (e)(3)(iv) of this section, it shall
refund to the Secretary the amount of
reinsurance payment received with re-
spect to the amount discharged on that
loan less any repayments made by the
lender under paragraph (e)(10)(ii)(D)(2)
of this section, and within 30 days after
making that determination—

(A) Notify the borrower that his or
her liability with respect to the
amount of the contested disbursement
of the loan has been discharged;

(B) Report to all credit reporting
agencies to which the agency pre-
viously reported the status of the loan,
so as to delete all adverse credit his-
tory assigned to the loan;

(C) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
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any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount;

(D) Notify the lender to whom a
claim payment was made that the lend-
er must refund to the Secretary, within
30 days—

(1) All interest benefits and special
allowance payments received from the
Secretary with respect to the loan dis-
bursement that was discharged; and

(2) The amount of the borrower’s pay-
ments that were refunded to the bor-
rower by the guaranty agency under
paragraph (e)(10)(ii)(C) of this section
that represent borrower payments pre-
viously paid to the lender with respect
to the loan disbursement that was dis-
charged;

(E) Notify the lender to whom a
claim payment was made that the lend-
er must, within 30 days, reimburse the
agency for the amount of the loan that
was discharged, minus the amount of
borrower payments made to the lender
that were refunded to the borrower by
the guaranty agency under paragraph
(e)(10)(ii)(C) of this section; and

(F) Transfer to the lender the bor-
rower’s written assignment of any
rights the borrower may have against
third parties with respect to the loan
disbursement that was discharged.

(iii) In the case of a borrower who re-
quests a discharge because he or she
did not sign the electronic funds trans-
fer or master check authorization, if
the agency determines that the bor-
rower meets the conditions for dis-
charge, it shall immediately terminate
any collection efforts against the bor-
rower with respect to the discharged
loan amount and any charges imposed
or costs incurred by the agency related
to the discharged loan amount that the
borrower is, or was, otherwise obli-
gated to pay, and within 30 days after
making that determination—

(A) Notify the borrower that his or
her liability with respect to the
amount of the contested disbursement
of the loan has been discharged;

(B) Refund to the borrower all
amounts paid by the borrower to the
lender or the agency with respect to
the discharged loan amount, including
any late fees or collection charges im-
posed by the lender or agency related
to the discharged loan amount; and
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(C) Report to all credit reporting
agencies to which the lender previously
reported the status of the loan, so as to
delete all adverse credit history as-
signed to the loan.

(iv) The agency shall take the ac-
tions required under paragraphs (e)(9)
(iif) through (v) if the agency deter-
mines that the borrower does not qual-
ify for a discharge.

(11) Guaranty agency responsibilities if
a borrower requests a review by the Sec-
retary. (i) Within 30 days after receiv-
ing the borrower’s request for review
under paragraph )@ (ii)(B)(2),
(©@([Iv)(B)(2), (©O@)(iii)(B), or
(e)(10)(iv) of this section, the agency
shall forward the borrower’s discharge
request and all relevant documentation
to the Secretary for his review.

(ii) The Secretary notifies the agency
and the borrower of a determination on
review. If the Secretary determines
that the borrower is not eligible for a
discharge under paragraph (e) of this
section, within 30 days after being so
informed, the agency shall take the ac-
tions described in paragraphs (e)(8) (iv)
through (vii) or (e)(9)(iii) through (v) of
this section, as applicable.

(iii) If the Secretary determines that
the borrower meets the requirements
for a discharge under paragraph (e) of
this section, the agency shall, within 30
days after being so informed, take the
actions required under paragraph
(@M (i), (e)®)(ii), (e)(®)(iii), (e)(9)(ii),
(e)(10)(ii), or (e)(10)(iii) of this section,
as applicable.

(12) Lender Responsibilities. (i) If the
lender is notified by a guaranty agency
or the Secretary, or receives informa-
tion it believes to be reliable from an-
other source indicating that a current
or former borrower may be eligible for
a discharge under paragraph (e) of this
section, the lender shall immediately
suspend any efforts to collect from the
borrower on any loan received for the
program of study for which the loan
was made (but may continue to receive
borrower payments) and, within 30
days of receiving the information or
notification, inform the borrower of
the procedures for requesting a dis-
charge.

(ii) If the borrower fails to submit
the written request and sworn state-
ment described in paragraph (e)(3) of
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this section within 60 days of being no-
tified of that option, the lender shall
resume collection and shall be deemed
to have exercised forbearance of pay-
ment of principal and interest from the
date the lender suspended collection
activity. The lender may capitalize, in
accordance with §682.202(b), any inter-
est accrued and not paid during that
period.

(iii) The lender shall file a claim with
the guaranty agency in accordance
with §682.402(g) no later than 60 days
after the lender receives the borrower’s
written request and sworn statement
described in paragraph (e)(3) of this
section. If a lender receives a payment
made by or on behalf of the borrower
on the loan after the lender files a
claim on the loan with the guaranty
agency, the lender shall forward the
payment to the guaranty agency with-
in 30 days of its receipt. The lender
shall assist the guaranty agency and
the borrower in determining whether
the borrower is eligible for discharge of
the loan.

(iv) The lender shall comply with all
instructions received from the Sec-
retary or a guaranty agency with re-
spect to loan discharges under para-
graph (e) of this section.

(v) The lender shall review a claim
that the borrower did not endorse and
did not receive the proceeds of a loan
check. The lender shall take the ac-
tions required under paragraphs
(©)(8)(ii)(A) and (B) of this section if it
determines that the borrower did not
endorse the loan check, unless the
lender secures persuasive evidence that
the proceeds of the loan were received
by the borrower or the student for
whom the loan was made, as provided
in paragraph (e)(1)(ii). If the lender de-
termines that the loan check was prop-
erly endorsed or the proceeds were re-
ceived by the borrower or student, the
lender may consider the borrower’s ob-
jection to repayment as a statement of
intention not to repay the loan, and
may file a claim with the guaranty
agency for reimbursement on that
ground, but shall not report the loan to
credit bureaus as in default until the
guaranty agency, or, as applicable, the
Secretary, reviews the claim for relief.
By filing such a claim, the lender shall
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be deemed to have agreed to the fol-
lowing—

(A) If the guarantor or the Secretary
determines that the borrower endorsed
the loan check or the proceeds of the
loan were received by the borrower or
the student, any failure to satisfy due
diligence requirements by the lender
prior to the filing of the claim that
would have resulted in the loss of rein-
surance on the loan in the event of de-
fault will be waived by the Secretary;
and

(B) If the guarantor or the Secretary
determines that the borrower did not
endorse the loan check and that the
proceeds of the loan were not received
by the borrower or the student, the
lender will comply with the require-
ments specified in paragraph
(e)(8)(ii)(B) of this section.

(vi) Within 30 days after being noti-
fied by the guaranty agency that the
borrower’s request for a discharge has
been denied, the lender shall notify the
borrower of the reasons for the denial
and, if payments are due, resume col-
lection against the borrower. The lend-
er shall be deemed to have exercised
forbearance of payment of principal
and interest from the date the lender
suspended collection activity, and may
capitalize, in accordance with
§682.202(b), any interest accrued and
not paid during that period.

(13) Requirements for certifying a bor-
rower’s eligibility for a loan. (i) For peri-
ods of enrollment beginning between
July 1, 1987 and June 30, 1991, a student
who had a general education diploma
or received one before the scheduled
completion of the program of instruc-
tion is deemed to have the ability to
benefit from the training offered by the
school.

(ii) A student not described in para-
graph (e)(13)(i) of this section is consid-
ered to have the ability to benefit from
training offered by the school if the
student—

(A) For periods of enrollment begin-
ning prior to July 1, 1987, was deter-
mined by the school to have the ability
to benefit from the school’s training in
accordance with the requirements of 34
CFR 668.6;

(B) For periods of enrollment begin-
ning on or after July 1, 1987, achieved a
passing grade on a test—

713



§682.402

(1) Approved by the Secretary, for pe-
riods of enrollment beginning on or
after July 1, 1991, or by the accrediting
agency for other periods; and

(2) Administered substantially in ac-
cordance with the requirements for use
of the test; or

(C) Successfully completed a program

of developmental or remedial edu-
cation provided by the school.
(iii)  Notwithstanding paragraphs

(e)(13)(i) and (ii) of this section, a stu-
dent did not have the ability to benefit
from training offered by the school if—

(A) The school certified the eligi-
bility of the student for a FFEL Pro-
gram loan; and

(B) At the time of certification, the
student would not meet the require-
ments for employment (in the stu-
dent’s State of residence) in the occu-
pation for which the training program
supported by the loan was intended be-
cause of a physical or mental condi-
tion, age, or criminal record or other
reason accepted by the Secretary.

(f) Bankruptcy—(1) General. If a bor-
rower files a petition for relief under
the Bankruptcy Code, the Secretary re-
imburses the holder of the loan for un-
paid principal and interest on the loan
in accordance with paragraphs (h)
through (k) of this section.

(2) Suspension of collection activity. (i)
If the lender is notified that a borrower
has filed a petition for relief in bank-
ruptcy, the lender must immediately
suspend any collection efforts outside
the bankruptcy proceeding against the
borrower and—

(A) Must suspend any collection ef-
forts against any co-maker or endorser
if the borrower has filed for relief
under Chapters 12 or 13 of the Bank-
ruptcy Code; or

(B) May suspend any collection ef-
forts against any co-maker or endorser
if the borrower has filed for relief
under Chapters 7 or 11 of the Bank-
ruptcy Code.

(ii) If the lender is notified that a co-
maker or endorser has filed a petition
for relief in bankruptcy, the lender
must immediately suspend any collec-
tion efforts outside the bankruptcy
proceeding against the co-maker or en-
dorser and—

(A) Must suspend collection efforts
against the borrower and any other

34 CFR Ch. VI (7-1-00 Edition)

parties to the note if the co-maker or
endorser has filed for relief under Chap-
ters 12 or 13 of the Bankruptcy Code; or

(B) May suspend any collection ef-
forts against the borrower and any
other parties to the note if the co-
maker or endorser has filed for relief
under Chapters 7 or 11 of the Bank-
ruptcy Code.

(3) Determination of filing. The lender
must determine that a borrower has
filed a petition for relief in bankruptcy
on the basis of receiving a notice of the
first meeting of creditors or other
proof of filing provided by the debtor’s
attorney or the bankruptcy court.

(4) Proof of claim. Unless instructed
otherwise by the guaranty agency, the
lender shall file a proof of claim with
the bankruptcy court within—

(i) 30 days after the lender receives a
notice of first meeting of creditors un-
less, in the case of a proceeding under
chapter 7, the notice states that the
borrower has no assets; or

(ii) 30 days after the lender receives a
notice from the court stating that a
chapter 7 no-asset case has been con-
verted to an asset case.

(5) Filing of bankruptcy claim with the
guaranty agency. (i) The lender shall
file a bankruptcy claim on the loan
with the guaranty agency in accord-
ance with paragraph (g) of this section,
if—

(A) The borrower has filed a petition
for relief under chapters 12 or 13 of the
Bankruptcy Code; or

(B) The borrower has filed a petition
for relief under chapters 7 or 11 of the
Bankruptcy Code before October 8, 1998
and the loan has been in repayment for
more than seven years (exclusive of
any applicable suspension of the repay-
ment period) from the due date of the
first payment until the date of the fil-
ing of the petition for relief; or

(C) The borrower has begun an action
to have the loan obligation determined
to be dischargeable on grounds of
undue hardship.

(if) In cases not described in para-
graph (f)(5)(i) of this section, the lender
shall continue to hold the loan not-
withstanding the bankruptcy pro-
ceeding. Once the bankruptcy pro-
ceeding is completed or dismissed, the
lender shall treat the loan as if the
lender had exercised forbearance as to
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repayment of principal and interest ac-
crued from the date of the borrower’s
filing of the bankruptcy petition until
the date the lender is notified that the
bankruptcy proceeding is completed or
dismissed.

(g) Claim procedures for a loan held by
a lender—(1) Documentation. A lender
shall provide the guaranty agency with
the following documentation when fil-
ing a death, disability, closed school,
false certification, or bankruptcy
claim:

(i) The original promissory note or a
copy of the promissory note certified
by the lender as true and accurate.

(ii) The loan application, if a sepa-
rate loan application was provided to
the lender.

(iii) In the case of a death claim,
those documents that formed the basis
for the determination of death.

(iv) In the case of a disability claim,
a copy of the certification of disability
described in paragraph (c)(2) of this
section.

(v) In the case of a bankruptcy
claim—

(A) Evidence that a bankruptcy peti-
tion has been filed, all pertinent docu-
ments sent to or received from the
bankruptcy court by the lender, and an
assignment to the guaranty agency of
any proof of claim filed by the lender
regarding the loan; and

(B) A statement of any facts of which
the lender is aware that may form the
basis for an objection or exception to
the discharge of the borrower’s loan ob-
ligation in bankruptcy and all docu-
ments supporting those facts.

(vi) In the case of a closed school
claim, the documentation described in
paragraph (d)(3) of this section, or any
other documentation as the Secretary
may require;

(vii) In the case of a false certifi-
cation claim, the documentation de-
scribed in paragraph (e)(3) of this sec-
tion.

(2) Filing deadlines. A lender shall file
a death, disability, closed school, false
certification, or bankruptcy claim
within the following periods:

(i) Within 60 days of the date on
which the lender determines that a
borrower (or the student on whose be-
half a parent obtained a PLUS loan)
has died, or the lender determines that
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the borrower is totally and perma-
nently disabled.

(ii) In the case of a closed school
claim, the lender shall file a claim with
the guaranty agency no later than 60
days after the borrower submits to the
lender the written request and sworn
statement described in paragraph (d)(3)
of this section or after the lender is no-
tified by the Secretary or the Sec-
retary’s designee or by the guaranty
agency to do so.

(iii) In the case of a false certifi-
cation claim, the lender shall file a
claim with the guaranty agency no
later than 60 days after the borrower
submits to the lender the written re-
quest and sworn statement described in
paragraph (e)(3) of this section or after
the lender is notified by the Secretary
or the Secretary’s designee or by the
guaranty agency to do so.

(iv) A lender shall file a bankruptcy
claim with the guaranty agency by the
earlier of—

(A) 30 days after the date on which
the lender receives notice of the first
meeting of creditors or other informa-
tion described in paragraph (f)(3) of
this section; or

(B) 15 days after the lender is served
with a complaint or motion to have the
loan determined to be dischargeable on
grounds of undue hardship, or, if the
lender secures an extension of time
within which an answer may be filed,
25 days before the expiration of that
extended period, whichever is later.

(h) Payment of death, disability, closed
school, false certification, and bankruptcy
claims by the guaranty agency—(1) Gen-
eral. (i) The guaranty agency shall re-
view a death, disability, or bankruptcy
claim promptly and shall pay the lend-
er on an approved claim the amount of
loss in accordance with paragraph (h)
of this section, not later than 45 days
after the claim was filed by the lender.

(if) In the case of a bankruptcy
claim, the guaranty agency shall, upon
receipt of the claim from the lender,
immediately take those actions re-
quired under paragraph (i) of this sec-
tion to oppose the discharge of the loan
by the bankruptcy court.

(iii) In the case of a closed school
claim or a false certification claim
based on the determination that the
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borrower did not sign the loan applica-
tion, the promissory note, or the au-
thorization for the electronic transfer
of loan funds, or that the school failed
to test, or improperly tested, the stu-
dent’s ability to benefit, the guaranty
agency shall document its determina-
tion that the borrower is eligible for
discharge under paragraphs (d) or (e) of
this section and pay the borrower or
the holder the amount determined
under paragraph (h)(2) of this section.

(iv) In reviewing a claim under this
section, the issue of confirmation of
subsequent loans under an MPN will
not be reviewed and a claim will not be
denied based on the absence of any evi-
dence relating to confirmation in a
particular loan file. However, if a court
rules that a loan is unenforceable sole-
ly because of the lack of evidence of
the confirmation process or processes,
insurance benefits must be repaid.

(2)(i) The amount of loss payable—

(A) On a death or disability claim is
equal to the sum of the remaining prin-
cipal balance and interest accrued on
the loan, collection costs incurred by
the lender and applied to the bor-
rower’s account within 30 days of the
date those costs were actually in-
curred, and unpaid interest up to the
date the lender should have filed the
claim.

(B) On a bankruptcy claim is equal to
the unpaid balance of principal and in-
terest determined in accordance with
paragraph (h)(3) of this section.

(ii) The amount of loss payable to a
lender on a closed school claim or on a
false certification claim is equal to the
sum of the remaining principal balance
and interest accrued on the loan, col-
lection costs incurred by the lender
and applied to the borrower’s account
within 30 days of the date those costs
were actually incurred, and unpaid in-
terest determined in accordance with
paragraph (h)(3) of this section.

(iii) In the case of a closed school or
false certification claim filed by a lend-
er on an outstanding loan owed by the
borrower, on the same date that the
agency pays a claim to the lender, the
agency shall pay the borrower an
amount equal to the amount paid on
the loan by or on behalf of the bor-
rower, less any school tuition refunds
or payments received by the holder or
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the borrower from a tuition recovery
fund, performance bond, or other third-
party source.

(iv) In the case of a claim filed by a
lender based on a request received from
a borrower whose loan had been repaid
in full by, or on behalf of the borrower
to the lender, on the same date that
the agency notifies the lender that the
borrower is eligible for a closed school
or false certification discharge, the
agency shall pay the borrower an
amount equal to the amount paid on
the loan by or on behalf of the bor-
rower, less any school tuition refunds
or payments received by the holder or
the borrower from a tuition recovery
fund, performance bond, or other third-
party source.

(v) In the case of a loan that has been
included in a Consolidation Loan, the
agency shall pay to the holder of the
borrower’s Consolidation Loan, an
amount equal to—

(A) The amount paid on the loan by
or on behalf of the borrower at the
time the loan was paid through con-
solidation;

(B) The amount paid by the consoli-
dating lender to the holder of the loan
when it was repaid through consolida-
tion; minus

(C) Any school tuition refunds or
payments received by the holder or the
borrower from a tuition recovery fund,
performance bond, or other third-party
source if those refunds or payments
were—

(1) Received by the borrower or re-
ceived by the holder and applied to the
borrower’s loan balance before the date
the loan was repaid through consolida-
tion; or

(2) Received by the borrower or re-
ceived by the Consolidation Loan hold-
er on or after the date the consoli-
dating lender made a payment to the
former holder to discharge the bor-
rower’s obligation to that former hold-
er.

(3) Payment of interest. If the guar-
antee covers unpaid interest, the
amount payable on an approved claim
includes the unpaid interest that ac-
crues during the following periods:

(i) During the period before the claim
is filed, not to exceed the period pro-
vided for in paragraph (g)(2) of this sec-
tion for filing the claim.

716



Off. of Postsecondary Educ., Education

(ii) During a period not to exceed 30
days following the receipt date by the
lender of a claim returned by the guar-
anty agency for additional documenta-
tion necessary for the claim to be ap-
proved by the guaranty agency.

(iii) During the period required by
the guaranty agency to approve the
claim and to authorize payment or to
return the claim to the lender for addi-
tional documentation not to exceed—

(A) 45 days for death, disability or
bankruptcy claims; or

(B) 90 days for closed school and false
certifications.

(i) Guaranty agency participation in
bankruptcy proceedings—(1) Undue hard-
ship claims. (i) In response to a petition
filed prior to October 8, 1998 with re-
gard to any bankruptcy proceeding by
the borrower for discharge under 11
U.S.C. 523(a)(8) on the grounds of undue
hardship, the guaranty agency must,
on the basis of reasonably available in-
formation, determine whether the first
payment on the loan was due more
than 7 years (exclusive of any applica-
ble suspension of the repayment pe-
riod) before the filing of that petition
and, if so, process the claim.

(ii) In all other cases, the guaranty
agency must determine whether repay-
ment under either the current repay-
ment schedule or any adjusted schedule
authorized under this part would im-
pose an undue hardship on the bor-
rower and his or her dependents.

(iii) If the guaranty agency deter-
mines that repayment would not con-
stitute an undue hardship, the guar-
anty agency must then determine
whether the expected costs of opposing
the discharge petition would exceed
one-third of the total amount owed on
the loan, including principal, interest,
late charges, and collection costs.

(iv) The guaranty agency must use
diligence and may assert any defense
consistent with its status under appli-
cable law to avoid discharge of the
loan. Unless discharge would be more
effectively opposed by not taking the
following actions, the agency must—

(A) Oppose the borrower’s petition
for a determination of
dischargeability; and

(B) If the borrower is in default on
the loan, seek a judgment for the
amount owed on the loan.
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(v) In opposing a petition for a deter-
mination of dischargeability on the
grounds of undue hardship, a guaranty
agency may agree to discharge of a
portion of the amount owed on a loan if
it reasonably determines that the
agreement is necessary in order to ob-
tain a judgment on the remainder of
the loan.

(2) Response by a guaranty agency to
plans proposed under Chapters 11, 12, and
13. The guaranty agency shall take the
following actions when a petition for
relief in bankruptcy under Chapters 11,
12, or 13 is filed:

(i) The agency is not required to re-
spond to a proposed plan that—

(A) Provides for repayment of the full
outstanding balance of the loan;

(B) Makes no provision with regard
to the loan or to general unsecured
claims.

(ii) In any other case, the agency
shall determine, based on a review of
its own records and documents filed by
the debtor in the bankruptcy pro-
ceeding—

(A) What part of the loan obligation
will be discharged under the plan as
proposed;

(B) Whether the plan itself or the
classification of the loan under the
plan meets the requirements of 11
U.S.C. 1129, 1225, or 1325, as applicable;
and

(C) Whether grounds exist under 11
U.S.C. 1112, 1208, or 1307, as applicable,
to move for conversion or dismissal of
the case.

(iii) If the agency determines that
grounds exist to challenge the proposed
plan, the agency shall, as appropriate,
object to the plan or move to dismiss
the case, if—

(A) The costs of litigation of these
actions are not reasonably expected to
exceed one-third of the amount of the
loan to be discharged under the plan;
and

(B) With respect to an objection
under 11 U.S.C. 1325, the additional
amount that may be recovered under
the plan if an objection is successful
can reasonably be expected to equal or
exceed the cost of litigating the objec-
tion.

(iv) The agency shall monitor the
debtor’s performance under a con-
firmed plan. If the debtor fails to make
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payments required under the plan or
seeks but does not demonstrate entitle-
ment to discharge under 11 U.S.C.
1328(b), the agency shall oppose any re-
quested discharge or move to dismiss
the case if the costs of litigation to-
gether with the costs incurred for ob-
jections to the plan are not reasonably
expected to exceed one-third of the
amount of the loan to be discharged
under the plan.

(J) Mandatory purchase by a lender of a
loan subject to a bankruptcy claim. (1)
The lender shall repurchase from the
guaranty agency a loan held by the
agency pursuant to a bankruptcy claim
paid to that lender, unless the guar-
anty agency sells the loan to another
lender, promptly after the earliest of
the following events:

(i) The entry of an order denying or
revoking discharge or dismissing a pro-
ceeding under any chapter.

(if) A ruling in a proceeding under
chapter 7 or 11 that the loan is not dis-
chargeable under 11 U.S.C. 523(a)(8) or
other applicable law.

(iii) The entry of an order granting
discharge under chapter 12 or 13, or
confirming a plan of arrangement
under chapter 11, unless the court de-
termined that the loan is dischargeable
under 11 U.S.C. 523(a)(8) on grounds of
undue hardship.

(2) The lender may capitalize all out-
standing interest accrued on a loan
purchased under paragraph (j) of this
section to cover any periods of delin-
quency prior to the bankruptcy action
through the date the lender purchases
the loan and receives the supporting
loan documentation from the guaranty
agency.

(k) Claims for reimbursement from the
Secretary on loans held by guarantee
agencies. (1)(i) The Secretary reim-
burses the guaranty agency for its
losses on bankruptcy claims paid to
lenders after—

(A) A determination by the court
that the loan is dischargeable under 11
U.S.C. 523(a)(8) with respect to a pro-
ceeding initiated under chapter 7 or
chapter 11; or

(B) With respect to any other loan,
after the agency pays the claim to the
lender.

(ii) The guaranty agency shall refund
to the Secretary the full amount of re-
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imbursement received from the Sec-
retary on a loan that a lender repur-
chases under this section.

(2) The Secretary pays a death, dis-
ability, bankruptcy, closed school, or
false certification claim in an amount
determined under §682.402(k)(5) on a
loan held by a guaranty agency after
the agency has paid a default claim to
the lender thereon and received pay-
ment under its reinsurance agreement.
The Secretary reimburses the guaranty
agency only if—

(i) The guaranty agency determines
that the borrower (or the student for
whom a parent obtained a PLUS loan
or each of the co-makers of a PLUS
loan) has died, or the borrower (or each
of the co-makers of a PLUS loan) has
become totally and permanently dis-
abled since applying for the loan, or
has filed for relief in bankruptcy, in ac-
cordance with the procedures in para-
graphs (b), (c), or (f) of this section, or
the student was unable to complete an
educational program because the
school closed, or the borrower’s eligi-
bility to borrow (or the student’s eligi-
bility in the case of a PLUS loan) was
falsely certified by an eligible school.
For purposes of this paragraph, ref-
erences to the ‘“‘lender’” and ‘‘guaranty
agency’ in paragraphs (b) through (f)
of this section mean the guaranty
agency and the Secretary respectively;

(ii) In the case of a Stafford, SLS, or
PLUS loan, the guaranty agency deter-
mines that the borrower (or the stu-
dent for whom a parent obtained a
PLUS loan, or each of the co-makers of
a PLUS loan) has died, or the borrower
(or each of the co-makers of a PLUS
loan) has become totally and perma-
nently disabled since applying for the
loan, or has filed the petition for relief
in bankruptcy within 10 years of the
date the borrower entered repayment,
exclusive of periods of deferment or pe-
riods of forbearance granted by the
lender that extended the 10-year max-
imum repayment period, or the bor-
rower (or the student for whom a par-
ent received a PLUS loan) was unable
to complete an educational program
because the school closed, or the bor-
rower’s eligibility to borrow (or the
student’s eligibility in the case of a
PLUS loan) was falsely certified by an
eligible school;
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(iii) In the case of a Consolidation
loan, the guaranty agency determines
that the borrower (or each of the co-
makers) has died, is determined to be
totally and permanently disabled under
§682.402(c), or has filed the petition for
relief in bankruptcy within the max-
imum repayment period described in
§682.209(h)(2), exclusive of periods of
deferment or periods of forbearance
granted by the lender that extended
the maximum repayment period;

(iv) The guaranty agency has not
written off the loan in accordance with
the procedures established by the agen-
cy under §682.410(b)(6)(x), except for
closed school and false certification
discharges; and

(v) The guaranty agency has exer-
cised due diligence in the collection of
the loan in accordance with the proce-
dures established by the agency under
§682.410(b)(6)(x), until the borrower (or
the student for whom a parent ob-
tained a PLUS loan, or each of the co-
makers of a PLUS loan) has died, or
the borrower (or each of the co-makers
of a PLUS loan) has become totally
and permanently disabled or filed a
Chapter 12 or Chapter 13 petition, or
had the loan discharged in bankruptcy,
or for closed school and false certifi-
cation claims, the guaranty agency re-
ceives a request for discharge from the
borrower or another party.

(3) [Reserved]

(4) Within 30 days of receiving reim-
bursement for a closed school or false
certification claim, the guaranty agen-
cy shall pay—

(i) The borrower an amount equal to
the amount paid on the loan by or on
behalf of the borrower, less any school
tuition refunds or payments received
by the holder, guaranty agency, or the
borrower from a tuition recovery fund,
performance bond, or other third-party
source; or

(if) The amount determined under
paragraph (h)(2)(iv) of this section to
the holder of the borrower’s Consolida-
tion Loan.

(5) The Secretary pays the guaranty
agency a percentage of the outstanding
principal and interest that is equal to
the complement of the reinsurance per-
centage paid on the loan. This interest
includes interest that accrues during—
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(i) For death, disability, or bank-
ruptcy claims, the shorter of 60 days or
the period from the date the guaranty
agency determines that the borrower
(or the student for whom a parent ob-
tained a PLUS loan, or each of the co-
makers of a PLUS loan) died, became
totally and permanently disabled, or
filed a petition for relief in bankruptcy
until the Secretary authorizes pay-
ment; or

(i) For closed school or false certifi-
cation claims, the period from the date
on which the guaranty agency received
payment from the Secretary on a de-
fault claim to the date on which the
Secretary authorizes payment of the
closed school or false certification
claim.

(I) Unpaid refund discharge. (1) Unpaid
refunds in closed school situations. In the
case of a school that has closed, the
Secretary reimburses the guarantor of
a loan and discharges a former or cur-
rent borrower’s (and any endorser’s)
obligation to repay that portion of an
FFEL Program loan (disbursed on or
after January 1, 1986) equal to the re-
fund that should have been made by
the school under applicable Federal
law and regulations, including this sec-
tion. Any accrued interest and other
charges (late charges, collection costs,
origination fees, and insurance pre-
miums) associated with the unpaid re-
fund are also discharged.

(2) Unpaid refunds in open school situa-
tions. In the case of a school that is
open, the guarantor discharges a
former or current borrower’s (and any
endorser’s) obligation to repay that
portion of an FFEL loan (disbursed on
or after January 1, 1986) equal to the
amount of the refund that should have
been made by the school under applica-
ble Federal law and regulations, in-
cluding this section, if—

(i) The borrower (or the student on
whose behalf a parent borrowed) has
ceased to attend the school that owes
the refund; and

(i) The guarantor receives docu-
mentation regarding the refund and
the borrower and guarantor have been
unable to resolve the unpaid refund
within 120 days from the date the bor-
rower submits a complete application
in accordance with paragraph (1)(4) of
this section. Any accrued interest and
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other charges (late charges, collection
costs, origination fees, and insurance
premiums) associated with the amount
of the unpaid refund amount are also
discharged.

(3) Relief to borrower (and any en-
dorser) following discharge. (i) If a bor-
rower receives a discharge of a portion
of a loan under this section, the bor-
rower is reimbursed for any amounts
paid in excess of the remaining balance
of the loan (including accrued interest,
late charges, collection costs, origina-
tion fees, and insurance premiums)
owed by the borrower at the time of
discharge.

(i) The holder of the loan reports the
discharge of a portion of a loan under
this section to all credit reporting
agencies to which the holder of the
loan previously reported the status of
the loan.

(4) Borrower qualification for discharge.
To receive a discharge of a portion of a
loan under this section, a borrower
must submit a written application to
the holder or guaranty agency except
as provided in paragraph (I)(5)(iv) of
this section. The application requests
the information required to calculate
the amount of the discharge and re-
quires the borrower to sign a state-
ment swearing to the accuracy of the
information in the application. The
statement need not be notarized but
must be made by the borrower under
penalty of perjury. In the statement,
the borrower must—

(i) State that the borrower (or the
student on whose behalf a parent bor-
rowed)—

(A) Received the proceeds of a loan
on or after January 1, 1986 to attend a
school;

(B) Did not attend, withdrew, or was
terminated from the school within a
timeframe that entitled the borrower
to a refund; and

(C) Did not receive the benefit of a
refund to which the borrower was enti-
tled either from the school or from a
third party, such as a holder of a per-
formance bond or a tuition recovery
program.

(if) State whether the borrower has
any other application for discharge
pending for this loan; and

(iii) State that the borrower—
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(A) Agrees to provide upon request by
the Secretary or the Secretary’s des-
ignee other documentation reasonably
available to the borrower that dem-
onstrates that the borrower meets the
qualifications for an unpaid refund dis-
charge under this section; and

(B) Agrees to cooperate with the Sec-
retary or the Secretary’s designee in
enforcement actions in accordance
with paragraph (e) of this section and
to transfer any right to recovery
against a third party to the Secretary
in accordance with paragraph (d) of
this section.

(5) Unpaid refund discharge procedures.
(i) Except for the requirements of para-
graph (I)(5)(iv) of this section related
to an open school, if the holder or guar-
anty agency learns that a school did
not pay a refund of loan proceeds owed
under applicable law and regulations,
the holder or the guaranty agency
sends the borrower a discharge applica-
tion and an explanation of the quali-
fications and procedures for obtaining
a discharge. The holder of the loan also
promptly suspends any efforts to col-
lect from the borrower on any affected
loan.

(ii) If the borrower returns the appli-
cation, specified in paragraph (1)(4) of
this section, the holder or the guaranty
agency must review the application to
determine whether the application ap-
pears to be complete. In the case of a
loan held by a lender, once the lender
determines that the application ap-
pears complete, it must provide the ap-
plication and all pertinent information
to the guaranty agency including, if
available, the borrower’s last date of
attendance. If the borrower returns the
application within 60 days, the lender
must extend the period during which
efforts to collect on the affected loan
are suspended to the date the lender re-
ceives either a denial of the request or
the unpaid refund amount from the
guaranty agency. At the conclusion of
the period during which the collection
activity was suspended, the lender may
capitalize any interest accrued and not
paid during that period in accordance
with §682.202(b).

(iii) If the borrower fails to return
the application within 60 days, the
holder of the loan resumes collection

720



Off. of Postsecondary Educ., Education

efforts and grants forbearance of prin-
cipal and interest for the period during
which the collection activity was sus-
pended. The holder may capitalize any
interest accrued and not paid during
that period in accordance with
§682.202(b).

(iv) The guaranty agency may, with
the approval of the Secretary, dis-
charge a portion of a loan under this
section without an application if the
guaranty agency determines, based on
information in the guaranty agency’s
possession, that the borrower qualifies
for a discharge.

(v) If the holder of the loan or the
guaranty agency determines that the
information contained in its files con-
flicts with the information provided by
the borrower, the guaranty agency
must use the most reliable information
available to it to determine eligibility
for and the appropriate payment of the
refund amount.

(vi) If the holder of the loan is the
guaranty agency and the agency deter-
mines that the borrower qualifies for a
discharge of an unpaid refund, the
guaranty agency must suspend any ef-
forts to collect on the affected loan
and, within 30 days of its determina-
tion, discharge the appropriate amount
and inform the borrower of its deter-
mination. Absent documentation of the
exact amount of refund due the bor-
rower, the guaranty agency must cal-
culate the amount of the unpaid refund
using the unpaid refund calculation de-
fined in paragraph (o) of this section.

(vii) If the guaranty agency deter-
mines that a borrower does not qualify
for an unpaid refund discharge, (or, if
the holder is the lender and is informed
by the guarantor that the borrower
does not qualify for a discharge)—

(A) The agency must notify the bor-
rower in writing of the reason for the
determination and of the borrower’s
right to request a review of the agen-
cy’s determination within 30 days of
the borrower’s submission of additional
documentation supporting the bor-
rower’s eligibility that was not consid-
ered in any prior determination. Dur-
ing the review period, collection activi-
ties must be suspended; and

(B) The holder must resume collec-
tion if the determination remains un-
changed and grant forbearance of prin-
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cipal and interest for the period during
which collection activity was sus-
pended. The holder may capitalize any
interest accrued and not paid during
the review period in accordance with
§682.202(b).

(viii) If the guaranty agency deter-
mines that a current or former bor-
rower at an open school may be eligible
for a discharge under this section, the
guaranty agency must notify the lend-
er and the school of the unpaid refund
allegation. The notice to the school
must include all pertinent facts avail-
able to the guaranty agency regarding
the alleged unpaid refund. The school
must, no later than 60 days after re-
ceiving the notice, provide the guar-
anty agency with documentation dem-
onstrating, to the satisfaction of the
guarantor, that the alleged unpaid re-
fund was either paid or not required to
be paid.

(ix) In the case of a school that does
not make a refund or provide sufficient
documentation demonstrating the re-
fund was either paid or was not re-
quired, within 60 days of its receipt of
the allegation notice from the guar-
anty agency, relief is provided to the
borrower (and any endorser) if the
guaranty agency determines the relief
is appropriate. The agency must for-
ward documentation of the school’s
failure to pay the unpaid refund to the
Secretary.

(m) Unpaid refund discharge proce-
dures for a loan held by a lender. In the
case of an unpaid refund discharge re-
quest, the lender must provide the
guaranty agency with documentation
related to the borrower’s qualification
for discharge as specified in paragraph
(N (4) of this section.

(n) Payment of an unpaid refund dis-
charge request by a guaranty agency. (1)
General. The guaranty agency must re-
view an unpaid refund discharge re-
quest promptly and must pay the lend-
er the amount of loss as defined in
paragraphs (I)(1) and (1)(2) of this sec-
tion, related to the unpaid refund not
later than 45 days after a properly filed
request is made.

(2) Determination of the unpaid refund
discharge amount to the lender. The
amount of loss payable to a lender on
an unpaid refund includes that portion
of an FFEL Program loan equal to the
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amount of the refund required under
applicable Federal law and regulations,
including this section, and including
any accrued interest and other charges
(late charges, collection costs, origina-
tion fees, and insurance premiums) as-
sociated with the unpaid refund.

(0)(1) Determination of amount eligible
for discharge. The guaranty agency de-
termines the amount eligible for dis-
charge based on information showing
the refund amount or by applying the
appropriate refund formula to informa-
tion that the borrower provides or that
is otherwise available to the guaranty
agency. For purposes of this section,
all unpaid refunds are considered to be
attributed to loan proceeds.

(2) If the information in paragraph
(0)(1) of this section is not available,
the guaranty agency uses the following
formulas to determine the amount eli-
gible for discharge:

(i) In the case of a student who fails
to attend or whose withdrawal or ter-
mination date is before October 7, 2000
and who completes less than 60 percent
of the loan period, the guaranty agency
discharges the lesser of the institu-
tional charges unearned or the loan
amount. The guaranty agency deter-
mines the amount of the institutional
charges unearned by—

(A) Calculating the ratio of the
amount of time in the loan period after
the student’s last day of attendance to
the actual length of the loan period;
and

(B) Multiplying the resulting factor
by the institutional charges assessed
the student for the loan period.

(ii) In the case of a student who fails
to attend or whose withdrawal or ter-
mination date is on or after October 7,
2000 and who completes less than 60
percent of the loan period, the guar-
anty agency discharges the loan
amount unearned. The guaranty agen-
cy determines the loan amount un-
earned by—

(A) Calculating the ratio of the
amount of time remaining in the loan
period after the student’s last day of
attendance to the actual length of the
loan period; and

(B) Multiplying the resulting factor
by the total amount of title IV grants
and loans received by the student, or if
unknown, the loan amount.
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(iii) In the case of a student who
completes 60 percent or more of the
loan period, the guaranty agency does
not discharge any amount because a
student who completes 60 percent or
more of the loan period is not entitled
to a refund.

(p) Requests for reimbursement from the
Secretary on loans held by guaranty
agencies. The Secretary reimburses the
guaranty agency for its losses on un-
paid refund request payments to lend-
ers or borrowers in an amount that is
equal to the amount specified in para-
graph (n)(2) of this section.

(q) Payments received after the guar-
anty agency’s payment of an unpaid re-
fund request. (1) The holder must
promptly return to the sender any pay-
ment on a fully discharged loan, re-
ceived after the guaranty agency pays
an unpaid refund request unless the
sender is required to pay (as in the case
of a tuition recovery fund) in which
case, the payment amount must be for-
warded to the Secretary. At the same
time that the holder returns the pay-
ment, it must notify the borrower that
there is no obligation to repay a loan
fully discharged.

(2) If the holder has returned a pay-
ment to the borrower, or the bor-
rower’s representative, with the notice
described in paragraph (g)(1) of this
section, and the borrower (or rep-
resentative) continues to send pay-
ments to the holder, the holder must
remit all of those payments to the Sec-
retary.

(3) If the loan has not been fully dis-
charged, payments must be applied to
the remaining debt.

(r) Payments received after the Sec-
retary’s payment of a death, disability,
closed school, false certification, or bank-
ruptcy claim.

(1) If the guaranty agency receives
any payments from or on behalf of the
borrower on or attributable to a loan
that has been discharged in bankruptcy
on which the Secretary previously paid
a bankruptcy claim, the guaranty
agency shall return 100 percent of these
payments to the sender. The guaranty
agency shall promptly return, to the
sender, any payment on a cancelled or
discharged loan made by the sender
and received after the Secretary pays a
closed school or false certification
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claim. At the same time that the agen-
cy returns the payment, it shall notify
the borrower that there is no obliga-
tion to repay a loan discharged on the
basis of death, disability, bankruptcy,
false certification, or closing of the
school.

(2) The guaranty agency shall remit
to the Secretary all payments received
from a tuition recovery fund, perform-
ance bond, or other third party with re-
spect to a loan on which the Secretary
previously paid a closed school or false
certification claim.

(3) If the guaranty agency has re-
turned a payment to the borrower, or
the borrower’s representative, with the
notice described in paragraph (1)(2) of
this section, and the borrower (or rep-
resentative) continues to send pay-
ments to the guaranty agency, the
agency shall remit all of those pay-
ments to the Secretary.

(s) Applicable suspension of the repay-
ment period. For purposes of this sec-
tion and 11 U.S.C. 523(a)(8)(A) with re-
spect to loans guaranteed under the
FFEL Program, an applicable suspen-
sion of the repayment period—

(1) Includes any period during which
the lender does not require the bor-
rower to make a payment on the loan.

(2) Begins on the date on which the
borrower qualifies for the requested
deferment as provided in 8§682.210(a)(5)
or the lender grants the requested for-
bearance;

(3) Closes on the later of the date on
which—

(i) The condition for which the re-
quested deferment or forbearance was
received ends; or

(ii) The lender receives notice of the
end of the condition for which the re-
quested deferment or forbearance was
received, if the condition ended earlier
than represented by the borrower at
the time of the request and the bor-
rower did not notify timely the lender
of the date on which the condition ac-
tually ended;

(4) Includes the period between the
end of the borrower’s grace period and
the first payment due date established
by the lender in the case of a borrower
who entered repayment without the
knowledge of the lender;

(5) Includes the period between the
filing of the petition for relief and the
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date on which the proceeding is com-
pleted or dismissed, unless payments
have been made during that period in
amounts sufficient to meet the amount
owed under the repayment schedule in
effect when the petition was filed.

(Approved by the Office of Management and
Budget under control number 1845-0020)

(Authority: 20 U.S.C. 1078, 1078-1, 1078-2, 1078-
3, 1082, 1087)

[57 FR 60323, Dec. 18, 1992, as amended at 58
FR 9120, Feb. 19, 1993; 59 FR 22477, Apr. 29,
1994; 59 FR 29543, June 8, 1994; 59 FR 61216,
Nov. 29, 1994; 59 FR 61428, Nov. 30, 1994; 60 FR
61757, Dec. 1, 1995; 62 FR 63434, Nov. 28, 1997;
64 FR 18979, Apr. 16, 1999; 64 FR 56828, Oct. 29,
1999; 64 FR 58960, Nov. 1, 1999]

§682.403 Federal advances for claim
payments.

(a) The Secretary makes an advance
to a guaranty agency that has a rein-
surance agreement. The advance may
be used only to pay guarantee claims.
The Secretary makes an advance to—

(1) A State guaranty agency; or

(2) 1 or more private nonprofit guar-
antee agencies in a State if, during a
fiscal year—

(i) The State does not have a guar-
anty agency program;

(ii) The Secretary consults the chief
executive officer of the State and finds
it unlikely that the State will have a
program for that year; and

(iii) Each private nonprofit guaranty
agency—

(A) Agrees to establish at least 1 of-
fice in the State with sufficient staff to
handle written and telephone inquiries
from students, eligible lenders, and
other persons in the State;

(B) Agrees to encourage maximum
commercial lender participation within
the State and to conduct periodic visits
to at least the major lenders within the
State;

(C) Agrees that the benefit of its loan
guarantees will not be denied to stu-
dents because of their choice of schools
or lack of need; and

(D) Certifies that it is not an institu-
tion of higher education and that it
does not have any substantial affili-
ation with an institution of higher edu-
cation.

(b) A guaranty agency shall apply to
the Secretary in order to receive an
initial advance.
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